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VINCENT J. FIRTH
3 Aster Court ST
Medford, NJ 08055 e,
(609) 714-1981 AN

UNITED STATES DISTRICT COURT
FOR TIIE DISTRICT OF NEW JERSEY

COMMODITY FUTURES TRADING

COMMISSION, :  Hon. Robert B. Kugler
Plaintift,
V. Civil Action No. 04-1512
EQUITY FINANCIAL GROUP LLC, TECII NOTICE OF MOTION FOR
TRADERS, INC., TECH TRADLR, LTD., SUMMARY JUDGMENT
MAGNUM CAPITAL INVESTMENTS, LTD., PURSUANT TO FEDERAL
VINCENT J. FIRTH, ROBERT W. SHIMER, RULE OF PROCEDURE 56(b)
COYT E. MURRAY, & J. VERNON ABERNETHY
Defendants.

X
TO: Elizabeth Streit, Fsq. AUSA Paul Blaine, Esq.
Commodily Futures Trading Commission Camden Federal Building
525 West Monroe St., Suite 1100 401 Markct Strect, 4" Floor
Chicago, Illinois 60661 Camden, New Jerscy 08101
Stephen T. Bobo, Esq. (Receiver) Cirino M. Bruno, Fsq.
Bina Sanghavi, Esq. Martin H. Kaplan, Fsq.
Raven Moorc, Esq. Melvyn J. Falis, Esq,
Sachnoff & Weaver, Lid. Gusrae, Kaplan, Bruno & Nusbaum, PLLC
10 South Wacker Drive, Suite 4000 120 Wall Street
Chicago, Tllineis 60606-7507 New York, New York 10005
Samuel F. Abernethy, Esq. Jack Vernon Abernethy
Menaker & Herrmann 413 Chester Street
10 E. 40™ Strect, 43" Floor Gaslonia, NC 28052

MNew York, New York 10016-0301
Robert W, Shimer
1225 W, Leesport Rd.
Leesport, PA 19533
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PLEASE TAKE NOTICE that on Friday, May 5, 2006 at 10:00 AM., or as soon
thereafter as movant may be heard, the undersigned pro se defendant, Vincent J. Firth will move
before the Hon. Robert B. Kugler, U.S.D.J., sitting at the U.8. District Courthouse at 4" and
Cooper Streets, Camden, New Jersey, for an order granting Summary Judgment in favor of
Defendant Shimer pursuant lo Federal Rule 56(b) with respect to all Counts of Plaintiff's First
Amended Complaint For Injunctive And Other Equitable Relief And Civil Monetary Penalties
Under the Commodity Exchange Act, 7US.C. §§ 1 ef seq.

ORAL ARGUMENT [S HEREBY REQUESTET.

In support of this motion, movant relies upon the Brief and its atlached Exhibits

submitted herewith. A proposed form of order granting the relief sought is also submitted.

(L7

Vinceréd, Firth pro se
3 Aster Court.
Medford, NJ 08055
(609) 714-1981

(609) 714-1980 (fax)




Case 1:04-cv-01512-RBK-AMD  Document 335  Filed 04/07/2006 Page 3 of 9

Vincent J. Firth, Pro se
3 Aster Court
Medford, NI 08055
(609) 714-1981

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

COMMODITY FUTURES TRADING

COMMISSION, ¢ Hon. Robert B. Kugler
Plainti T,
VS, Civil Action No, 04-1512

EQUITY FINANCIAL GROUP LLC, TECH

TRADERS, INC., TECH TRADER, L'1D., Motion [F'or Summary Judgment
MAGNUM CAPITAL INVESTMENTS, L'TD.,

VINCENT J. FIRTH, ROBERT W. FIRTH, COYT

E. MURRAY, & J. VERNON ABERNETHY

Defendants.

X

Pursuant to Federal Civil Procedure Rule 56(b) defendant Vincent J. Firth, Esq. pro se
respectfully moves the Court for Summary Judgment for himself with respect to Counts 1, 11, 111,
and 1V of Plaintiff’s First Amended Complaint I'or Injunctive and Other Equitable Relief And
Civil Monetary Penalties Under the Commodity Exchange Act, 7 U.S.C. §8 1 et seq. (hereinafter
“CEA"). More specifically, Vincent ). Firth moves for Summary Judgment pursuant to Federal

Rule 56(b) with respect to each of the following:

1) Plaintiff’s claim in Count I that defendant Firth violated Section 4b{a)2) ol the
Commodity Exchange Act 7 U.S.C. § 6b(a)2). Controlling federal case law requires that
a motion for summary judgment by a Defendant be granted against Plaintiff if a material

tact essential to Plaintiff’s claim cannot be established and has no basis in fact. For
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Plaintiff to succeed with respect to its allegation that Firth violated Section 4b(a)(2) of the
CEA Plaintiff must be able to show at trial 1) that Firth engaged in an activity prohibited
by the specific language of Section 4b(a)(2) of the CEA; and that 2) that the prohibited
activity engaged in by Firth affected persons intended to be protected by Section 4b(a)(2).
The Supreme Court in Merrill (see Shimer Brief) interpreted the clear and unumbiguous
language of Section 4b(a}(2) to requirc that a transaction for cither the purchase or sale of
commaoditly fulures contract on a commodity futures cxchange occur for or on behalf of
an alleged apgricved party. Such a transaction did not occur on behalf of the entity Shasta
in the absence of the existence of a commodity futures trading account opened in the
name ol Shasia for the benefit of members of the alleged Shasta pool and, thercfore,
neither the entity Shasta nor its manager Defendant Liquity engaged in any activity

specifically prohibited by the lunguage of Scction 4b(a)(2).

Count 1 of Plaintift’s Amended Complaint alleges that the alleged fraud occurred
with respect to members of an alleged commodity pool. Controlling casc law from the Ninth
Circuil requires the existence ol an account in the namc of the alleged pool entity to exist
from which commodity futures trading transactions occur before a commodity pool can be
said to exist. Plaintiff has conceded in prior filings with the Court that no such account ever
existed in the name of the entity Shasta (See Lopez-cited in Shimer’s Brief). In the absence of
such a trading account in the name of Shasta Plaintiff cannot cstablish an essential material
fact at trial necessary to prove that any member of Shasta is a “pool™ member or participant
as alleged in Count I of the Amended Complaint nor can Plaintiff cstablish that any activity
specilically required by the language of Section 4b(a)(2) occurred that brings any member of

the alleged Shasta “pool” within the protection of that Section of the CEA.

Defendant Firth is entitled, therefore, as a malter of law, to swnmary judgment
with respect to that part of Count I of Plaintiff’s First Amended Complaint alleging a
violation of Section 4b(a)(2) of the CEA becausc Plaintiff has not and cannot make a
sulficient showing on an essential material fact necessary to sustain Plaintiff’s allegation in

Count I that Defendant Firth violated Section 4b(a)(2)(i)-(iii) of the CEA. In support of his
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motion for summary judgment with respect to Count I Defendant Firth respectfully refers the

Court to Defendant Shimer’s Briel and Exhibits filed in support thercof;

2) Plaintiff’s claim in Count 1 that Defendant Firth violated Section 13(b) of the Commodity
Exchange Act, 7 U.8.C. §13¢(b) by knowingly inducing Defendant Equity’s alleged
violation of Section 4(b)(2)(D)-(iii) of the Commodity Exchange Act 7 US.C. §§
6b(a)(2)(i)-(iii). For the reasons just stated in the above paragraph 1 Plaintiff cannot
establish at trial an essential matcrial fact necessary for the Court to conclude that
Defendant Equity, as the manager of the entity Shasta, violated Section 4b({a)(2) of the
CEA. Absenl such a showing there is no basis for a finding that Firth violated Section 13
(b) of the CEA as alleged. In support of his motion for summary judgment with respect 1o
this portion of Count I Defendant Firth respectfully refers the Court to Defendant
Shimer’s Brief and Exhibits filed in support thereof,

3) Plaintiff™s ¢laim in Count Il that defendant Firth violated Section 40(1) of the CEA 7
U.5.C. §60(1). Controlling federal case law requires that 2 motion [or summary judgment
by a Defendant be granted against Plaintiff if’ a matenial fact essential to Plaintiff’ s claim
cannot be established and has no basis in tact. For Plaintiff to succeed with respect to its
atlegation that Firth violated Section 4o0(1) of the CEA Plaintiff must be able to establish
that the entity Shasta is a “commodity pool™ and that Defendant Equity is, therefore, the
“operator” of that alleged “commodity pool™. Controlling case law of Lopez v. Dean
Witter Reynolds, Inc. requircs that for an cntity such as Shasta to be a “commodity pool”
it must own in its name a trading account from which commodily inierests were traded on
its behalf. Because no such account in the name ol Shasta ever existed, Shasta is not a
“commodity pool” and, therefore, Defendant Firth is entitled, as a matter of law, to
summary judgment with respect to Count II of PlaintifT"s First Amended Complaint
because Plaintiff has not and cannot make a sufficient showing on an essential element
necessary to sustain Plaintiff’s allegation in Count 1l that Defendant Firth violated
Section 40(1) of the CEA. In support of his motion for summary judgment with respect to

this allegation contained in Count II Defendant Firth respectiully refers the Court to
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4)

3)

Defendant Shimer’s Brief and Exhibits filcd in support thereot;,

Plaintiff’s claim in Count T that Defendant Firth violated Section 13(b) of the
Commodity Exchange Act, 7 U1.8.C. §13¢(b) by knowingly inducing Defendant Equity’s
alleged violation of Section 40(1) of the CEA, 7 U.S.C. §60(1). Controlling federal case
law requires that a motion for summary judgment by a Defendant be granted against
Plaintifl i’ a malerial fact essential to Plaintiff’s claim cannot be established and has no
basis in fact. For Plaintiff to succeed with respect to its allegation that Firth violated
Scction 13(b) of the CEA Plaintiff must be able to cstablish that the entity Shasta is a
“commeodity pool” and that Defendant Equity is, therefore, the “operator”™ of that alleged
“commadily pool”. Controlting case law of Lopez v. Dean Witier Reynolds, Inc. requires
that for an entily such as Shasia to be a “commoditly pool™ it must own in ifs name a
trading account from which commodity interests were traded on its behalf. Because no
such account in the name of Shasta ever existed, Shasta is not a “commodity pool™ and,
therefore, Defendant Firth is entitled, as a matler of Jaw, to summary judgment with
respect to Count {I of Plaintiff’s First Amended Complaint becanse Plaintiff has not and
cannot make a sufficient showing on an essential element necessary to sustain Plaintiff’s
allegation in Count 1T that Defendant Firth violated Section 13(b} of the CEA. In support
of his motion for summary judgment with respect (o this allegation contained in Count I
Detendant Firth respectfully refers the Court to Defendant Shimer’s Brief and Exhibits

filed in support thereof;

Plaintiff*s claim in Count IIT that Defendant Firth violated Section 13(b) of the
Commedity Exchange Act, 7 U.S.C. §13c(b) by knowingly inducing Defendant Equity’s
alleged violation of Section 4m(1) of the CEA, 7 U.S.C. §6m(1). Controlling federal case
law requires thal a motion for summary judgment by a Defendant be granted against
Plaintiff if a material fact essential 1o Plaintiff’s claim cannot be established and has no
basis in fact. For Plaintiff to succeed with respect to its allegation that Firth violated
section 13(b) of the CEA by inducing Defendant Equity’s failure to register as a
commodity pool opecrator (CPQ) Plaintiff must be able to establish at trial that the entity
Shasta is a “commodity pool” and that Defendant Equity is, therefore, the “operator” of
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6)

that alleged “commodity pool”. Controlling case law ol Lopez v. Dean Witter Reynolds,
Inc. requires that for an entity such as Shasta to be a “commodity pool™ it must own in ifs
name a trading account from which commodity interests were traded on its behalf,
Because no such account in the name of Shasta ever existed, Shasta is not a “commodity
pool” and, therefore, Defendant Firth is entitled, as a matter of law, to summary judgment
with respect to that part of Count III of Plaintifl"s First Amended Complaint alleging a
violation of Section 13(b) of the CEA because Plaintiff has nol and cannot make a
sufficient showing on an essential element necessary to sastain that alleged violation by
Firth. In support of his motion for summary judpment with respect 1o this allegation
contained in Count ITT Defendant Firth respectfully refers the Court to Defendant

Shimer’s Briel and Exhibits filed in support thereof;

PlaintifT"s claim in Count IV that Defendant Firth violated Section 4k(2) of the CLA, 7
U.5.C. §6k(2) by failing to repister as an alleged AP (Associated Person) of Equity.
Controlling federal case law requires that a molion for summary judgment by a
Defendant be granted against Plaintiff if a material fact essential to Plaintiffs claim
cannot be established and has no basis in fact. For Plaintiff to succeed with respect to its
allegation that Firth violated Section 4k(2) of the CEA PlaintifT must be able to “connect™
Firth’s alleged acts to the CEA. Thal “connection™ is critically dependent upon a finding
by the Courl that the entity Shasta is a “commodity pool” and that Defendant Equity is,
therefore, the “operator” of that alleged “commodity pool”, Conirolling case law of Lopez
v. Dean Witter Reynolds, Ine. vequites that for an entity such as Shasta to be a
“commodily pool” it must own in ity name a trading account from which commeodity
interests were traded on its behalf. Because no such account in the name of Shasta ever
existed, Shasta is not a “commodity pool™ and, therefore, Defendant Firth is entitled, as a
matter of law, to summary judgment with respect to Count IV of Plaintiff’s First
Amended Complaint because Plaintiff has not and cannot make a sulficient showing on
an essential element necessary to sustain Plaintiff™s allegation in Count 1V that Defendant
Firth violated Section 4k(2) of the CEA. In support of his motion for surmmary judgment
with respect 1o this allegation contaned in Count IV Defendant Firth respectfully refers
the Court to Defendant Shimer’s Brief and Lixhibits filed in support thereof;
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Date: Apnt 6, 2006

Respectfully submitted,

Medford, NJ 08055
(609) 714-1981
(609) 714-1980 (fax)
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CERTIFICATE OF SERVICE

The undersigned does hereby certily that on April 6, 2006 he caused a true and
correct copy of his Motion for Summary Judgment, Notice of Motion, Statement of
Material Facts Pursuant to L. Civ. Rule 56.1, Certificatc of Service and Proposed OQrder
to be sent via regular U.S. Mail to the following.

Elizabeth M. Streit, Esq.

Commodily Futures Trading Commission
525 West Monroe St., Suite 1100
Chtcago, Tllinois 60661

Stephen T. Bobo, Esq. (Receiver)
Bina Sanghavi, Esq.

Raven Moore, Esq.

Sachnoff & Weaver, Lid.

10 South Wacker Drive, Suite 4000
Chicago, llinois 60606-7507

AUSA Paul Blaine, Esqg
Camden Federal Building
401 Market Sireet, 4th Floor
Camden, NJ 08101

On behalf Coyt E. Murray, Tech Traders, Inc. Ltl.,,
Magnum tnvestments, Lid., & Magnum

Capital Investments, Lid.

Cirino M. Bruno, Fsq.

Martin H. Kaplan. Esq.

Melvyn J. Falis, Isq.

Gusrae, Kaplan, Bruno & Nushaum, PLLC

On behalf of Equity Financial Group, LLC 120 Wall Strect

Samuel F. Abernethy, Faq,
Menaker and Herrmann

10 E. 40" 8t., 43" Floor
New York, NY 10016-0301

Defendant Robert W, Shimer
Robert W. Shimer

1225 W, Leesport Rd.
Leesport, PA 19533

New York, New York 10005

Defendant J. Vernon Abernethy, pro se
Mr. Jack Vermon Abernethy

413 Chesler Street

Gaslonia, NC 28052

VincertT. T irth, pro se

3 Aster Court

Medford, New Jersey 08055
(609) 714-1981




